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f%fa FTT 7 ! ftl ■CTt 4 :ft 
(ftnrmt fasrnr) 

SrfiftTOTT 

4 f ft'ft, 19 ft^RR, 199 4 

qrr. m. 8(?r).— Rmqft gm ftnr *ptt 
ftRrfftfftn aim jftqr-im ft- ^mnfT % fft 
sr^tfJTT ftnr amr f. -— 
aftsi 

mftT-nrft 1990 % |T htupht ftftnn Tr 
42-nYftft wr fftrfaM ??t$f %■ «fr taft 

T*ft ^ftr <TS^Tr[ faftfftl ^rvrpfl, 
<rjt nnr f.) tt ftofaH, <fw srftftfam' afafanft 
1951 (Gft m m% qmrd inn afafftnr ftfT 
tptt £) ft hki 123(3), am 123(34:) 
■«r am 123(4) % wftn fftiffti awft ?m 

ftrr nrr v! r -i aidTO % OTtlR VX 8 - 4-1991 ft 
*£fft 1TO 'ftqnq gm aTTRl fftT nm dr; 

ffolffti Spapfi gRT FTFlRd *7 qq»4 

F4T stArt Tiftr ft nt «rr ftr to arnTftn '4 


dRT'J 2 - 5-1991 % VTft -ftfft aiftT gRT 2 R' 
•TFITOH % cnft’H 8 - 4-91 % 5 TRUT < 1 X ?ft aftf>T 
ft 41' 4T, 

FR -JTOrm ? 4 FTR 4 4 4 RTT 31 Flft 1994 
ft ma afafft-q- ft urn 12 . 3 ( 34 :) ftr am 123 
(4) % warn 'aw amm ftm aft % fto; «ft 
-pin g*nf % fanftn ft man qrft 7«t 
:nmm % arm n’t nann Rft ?rr afta mfro m ft 1 

aft msqft n, xrx aftftm ft am am ft 
Twm (3) % anqm a aun qq; ft- wt faft- 
fft *mft ft if «ri ft toiti (1) % atfft 
ftftftf fmn am ftft nft ?j ft ftnsfr ?rnfa 
% fft, ftaR^r srrfft €r tft qfnT d , 

3fft frnidn 5iftin n mr (Trftsr ^ftrr) 
I; ft tr iTmftd 3qR srorm ftn Fft % ftn 
ftq'rfftr a^nnr 4:1 ft wnfn % ftft ft^tm 

ftm amr ^ift n . n^ a^fa 31 mft 1994 a 
-^q fninran % ?rftF ft nrfft ^ ftft mnft ; 
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?PT : $ ft^T TYPT ant, aTm AT TP^nfft, 3 TO 

srfafftnn ftt am 8 «f ftt anam ( 3 ) % nfttn 

a ft TO?cT afftrftt YT TTJfYq £< 7 , $nft gTTt TO 

fafam SOTT ff ft. fftftfftn WTOftf ftt fTlftia 3 i 

nrft, 1994 a ’as? aft -ft anfa % fw fftrfftr font 

- 3 TTT> I 

arm *fr r TT^Tft 

16 fftOTT 1994 

VTTTFT faftraa aTOPT 

VTPOT fftqfnn arfttn ft WW 

199 4 vr fa&r nmaT a . 3 (are nfftfafii'a 
afafann) (^ft*rr afafafaro afaftnn, 1951 ftt 
am a % ntftn ft fnfor ) 

fann :- n^m^ fftare anr % *jnfft arra ftt n,nrn 
aarf ftt fftrfnr 1 

TFT 

ate nfftfafftar afafnnn, 1951 (faft *nft are 
1951 " 5 T afafana vgr nnr |) ftt am 8 * (3) 

% asftn Tr^rftr ft *n Ww ft sa mm tt faftran' 
aretn ftt Tft ntftt nf w n^rere? tot ftt 
fanra nnr % 0;* vpr«ft ftt gnre *ai$ ftt 
fftrffa fftnr arm Mif^q fttr, afa $t, at ana nfa- 
fann ftt am 8 «p( 1) ftnsftn fftaftt nnfa % fftn 1 

2. ftftq ft nare nr rjftna nan narrT $:— 

(i) ftt n,nre aarf qOTftt-nrft, 1990 ft $it 
marere fftntna Jr 42-aftata fftarennr 
fnntnn fta ft r^ttfj fftarn anr ft 
fftq frotfftiT a 1 an% fnatnn ftt, 
nnft to farkft amftf, ftt arc? ft. Tra 
ft ijat n*n reman ft anw 1990 ftt 
fantnn refroT a. 10 Jr nfttftt ftt ftt 1 

(ii) n^n reman a aqft ard^r 
8-4-1991 ft aT^asm ftt ftaif ft fnftinn 
ftt, 1951 % afafftnn ftt am 123(3), 
am 123(3^) fttrnm 123(4) ftnfttn 
are amm fare, nrftft mare tt, nj^a a>fta 
qrr ftar 1 faiaiaa a as afafaaifta 
ftrifT ftr «fV ^arf a ftraf^fea 
ama ftn?, »> :— 

(«f) ft/a fra % ararr aT aaarar^rt Jr aa^ 
aw Jr aa *ft w<fftr : 

(ar) a4 % aran ar faataqff tr fafaa aaf 
t ^ar amr ^ar aft «ft; wtr 


(a) aaftn: (wr ara a. Tra) % aafta- 
5pr af^a' srV ara^af qr aa’a Jr ^Jr a>ta % faara 
aarfVra ftp ^ at fat^r a, ftra% aaa fra ar aa 
fqaara ar artr a^a fta ar fa^ara aft ar ark 
faaJr waffarr aft faafaa afk-dfr aaraa^ff qa srfa- 
fa aara qtr ar 1 aqaiarr-ia faavq, aaraiT 
■° q a aT?it afaar "amr” % faa% «ft tail towa 
3ftr asT a, aiAg 15-2-1990 % aa a aarftra 
k a. aaraTT % aaaa ara % aaft aaara 
qrr fekr qra ^a aarr % :■— 

"aftara a arfH'ra aar tt aa?qfafa aaa 
afta % a^raa^a a aarfta ar akra, ar rara? q^a 
aaar aa % aa ;, ff a amarr "am^-ft-aa?r’' % 
air aar araa^ar aar aa afrr aataata frra 
arr^ aa.... a«ra aftx >'ara % ?aaaw, ftraaar sftr 
arrfta aaar an-ff % arararaT % ara farrar a^rsraTa 
faafra qa: rf *r 1 aa aaa affm ataf aft affar 
qrrf tft aqfeaa «ff 1 ana, aara m % awcpff 
anr rra ?m a^arfaft ma arn 1 na% aTa 
aia aaaqr ^a fart ar 3$ ra qa rare ata |tt 
1 a araaaf ?a tott ara mat ftft ift a ara 
Tf ft anfo w«i ^ wrw aaa a?raara aarft^ 
% ataa akra qrr rf «r 1 ?a vrefr a ^«a ant 

rgrrft amar aar.a?ar?-fr-aaar aT am 

aaft a ara fg?pff % t*t aatfaa wyiwa^ a 
aarfft a ttpi, t jataarar qfr a^r-t a aa«t a, 
a arr-aK amnr-fi-aqrar farar r| «t aftr aaa ?in 
a aakafta ara *ft rf a sfrr asaft qlaft % 
qrara aft air 1 airwr aw ^ fft aaaT aa ft 
w aa if fat »vft ft arm n to jjftaa fw at 
aifaw ar 1” 

(iii) wt ^arf ft, aaf arraraa ft ^aka 
arftrr ft fftra faaa aar fftataa art apa 
atfqa fftar aar f T^ara warw ft aaw 
aqftr area ftt f 1 arora waraa ft 
arftg 2-5-1991 ft aqft aifta sirr, fnmft 
ft fftq ftEid aata qr, ra •araraa 
ft fftfta ft ma fift aftr 1951 ft atafftaa 
aft am s a ft wfta ftk ai 4 ai%ff 
qr ftt rfta aar ftt 1 

(iv) acacia arraraa ft aqft 31 arft, 1994 
ft ftfftn arkr 5m vft ftarf ftt aftta ftt 
^rfra ra fftrr | sfrr ftt tmi ft faqfaa 
ftt ia fttffta qrrft jjaf a^r fararaa ft 
fftfftraa ftt arar r^rw % 1 a^aaa w- 
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spT tttof: fftuttf 


['Tr7 II-TJO¥ 3 (ii)[ 

FTFF, Y<r£ FTO TOFRF ^ TTY fY^FFt 
Y ftof ft fF sfroYt (*4t ft? Y. 
ttf) % toftff ft-ftf f Ytoj Y faTO 
FFF fY FFrfTO FTF Y FtT TOT fft fFF 
=rycr FFTFfT % FFTFF Y 1951 % FfarfYFF 
fY >mi rz3 ( 3 f) YTt vjrcr 123 (- 1 ) 

F ffTf fY f FfiTP' to fpYtot % fafro 
ffY % YTf fft ft vrr^r-TT Yft ftY F 

c 

FTFTF FT TOTTF, sYfY-F Y TOTOF FTFYt 
F tojfit, toYff ii fft t 1 TO fYTOF 
fY sftf ir totY %v, to tff tofttf Y 

TO FTF YY FWT FTFT FfTOFF FfY FFTO 

fF TOT TO FTOTO TO FTtF FTF Y ft? FF 

^ |, arm 123 ( 3 ) % ffYf sre 

FIFTOT Yt TOlfFF gFT *TT I 

(v) ff: tofff tofptf % ?rr€r^ 31 - 3-1994 
% -m Vi4i jirr m gw tot£ *rr 1951 
4 ? FfcrfFFF fY errcr 123 ( 3 F) Yk mrr 
123 ( 4 ) F F-jYf 'STS FT WT 

TPTT Fir |[ I >-fr TOTf F FRF FT Ff'FF, 
F^m^ fFFTF FTO ?TT1 1951 F TTffffFFF 

FV urn s f ( 1 ) f froTOi f ffff. 

TOTOlfF FT faftTO fFg FT4 FT FF FTFFT 

FFT srfufFFR FT fJTTT 8 F ( 3 ) F STOVf 
fTOfaF TTTFYF FT TOFY TTF F fag fFpfe 

(4 ft fft t i 

3-' OTFYf 4 FtYT TOT TFT 3TK Fl Y ^ F£ 
fafFTFF fFFT fF YY FRY FT gFFlf FI tfWT f?FT 
W I FTOFTT, fY 23-1 1-1994 FY TOF fFSTF 
FTTJfVFT TtYYT FTO fFFT YlT TOFfTOT FT FT^F 
FFT FFT FT I TOF 18-1 1-1 994 fY FTWT fYfFPT 
FFF Yt FTTR FT fFFT & I 

4 . =4V F faW FT3fTT'F ^ ?TFT FVf^F 
faWfT if F^T fF Wt F'f T?F FlFFTF sVVt FTfiJ 
FTWF F >TW if'FF F'T % STT^o FgT fFFT W 
| FIT Slf<TFFF if Wt F? FfTOT FT fFFF fF'lTFF 
aiTT fFF'm WTO F FfaR FfTFR 5^TTfFF 
TTTT, 'FTFTTTFT F TOfTiT FI TO FF TT F^V TOTO 
FFT ^ I F^TF TFTFTT fFFT fF ^FTTOFTT % fTOTOf 

fT tor 7 4t w ft fff; ?rfqg f? toVf ft ftot 
ftf f fro fF 4r ft FrfrfFF Iff; ff 
wrrFTF li'lfTT FffF F Fi?f f 3fTT TO^r-T 5IFFTFTOF 
FFTFTT FT “TTOFT” TOTTFR FF F, fTOF t FTO 
HFRTF 3tk gSF t, F fF FFTFF, FFTfTO FTF F 
FTFTFJFF FTTFT? FT |; fF5TF FTFfFF F, FTfcTF 
F, FTFIF F FF5T FTFF FT FF: TOFF % fFF fFT- 
FF[ F TOTF fFFl Y l 


5 . FTFtF FT fFTFT F? fFFTT T^T | fF 195 1 
F STftlfFFF FY UTTT 8 F % FFTF FiYTF % FFF 
FTFFT%ff if -FTFTFFt F fY^FFt Ft FTF'TF FT FFfY 
ftfVfft f?Y fT ft ffYT ffVFf ?f toftotY ft 

FTOFF ?FTFTFF % fTOF'ff FT ffFF FFT FTFT Ff^FT I 
FfFTF, ^FrFPFFT % F% fY^FF? F FTOF fFT^FT % FTO 
FT fFFTT FTF FFF, fFFtFF FrYV FVt fFFTFF FfTFT 
F -FTFPFFY % fFTOTf FT FFfFFTT FtY fY FrffFFt 
FFfFFF FF F F^F FFf FT FFFT I 

8 . FFFTF FTFf4 T F, FrFYF % FFF Ft gff 
FT FFFF TTF YY % f'FF FfT FFT | STF^: FTT TO 
FFtf FT fTOS FTO TOFTFF sfrc FTOFF TOFFTF 
«TTT 'ETO OTFTF Yl fttg YYft FTFT FFT ^ (i) fFT- 
f^F fFFT TO* ; aftT (ii) fIY $T Ft, fTOYT STFfff 
% fTOrr l 1951 % FfYfFFF fY FIFT 8 F (l) % 

FtgF F FaY'F FFt FFfj, FF FrTY^ Y fFF^t ^Ff- 
FTFF F fel FFtYT YtY %, f 4 F FflF F$f 
?Y FFFt I FFFR FTFF F F$ cTT^RST 31 - 3-1994 
?YYt FFTF fFF FfitiF FT FTOFF TOFFTF Y YfFF 
fFfFSFF fFFT Yk fFFF gTTT F«F TOFTFF % FlftBT 
8 - 4-1991 % FTYf F 5 TFFF FT TlF TOTTY FTF 

Frflrar 2-5-1991 f fff toFtf toYf ft ffto 

fFFT FT I 

7 . TO FWF TTF FFFFTTTF WY fYr^TT Y 
YYfFF 1951 % FfYfFFF ^t UTTT 8-F Yr WSftF 
SYt FFTT ^ FlFFT^t Y 1994 FT FF*f FTFFT F. 
(Yt.TT.ST.) FTFtF Y TT'^^FfY % fYg 16 - 05-94 
Ft ttf Y fYrofYfa-F ff wtft fFro ft : 

‘ FFTTFT TOFT FT fFFTT FtY FFF TOFYf FT 
FtY, FTfTF 'FCJ TOFTF F> Ffft ?Yt YYTTFT F 
FFF Y fFFTT FTY FIT F? WY % f-FF fp FTT Ftf 
FfTWTFTtt FT FF ftY ftYV ^Yt qfdrFfF $ Yt 
FT Ft TOTFfFF TO Y Ft§ Yt fFT^FT Ft FFf Fft- 
TtfFF F FTY FT 1951 % TTfsrfYFF Yt FRT 8(i) 
% qr?gF % TOftF FFT Fg#F FfYFFF fY 

Yt FFfF Y FF TOfF % fTF fFT^FT STfETTtfFF ftY 
FT fFTFrfFF F^TTit, FF ?Y YtfFF ?t FTFT | l" 

8 . FFFTF FTF'FTlfr Y vft, FTFtF fY %FF ?Yt 
FTF FT fTOK FTFT | fF FFT Yt YfT$ TOY FW Y 
FfTFFFFTTt FT FF FTF FTTfT ^Yt fYYt FfrfTFfF 

fY TOlft Y fftt | I 

9 . > 4 t Yrof % fFSTF FTYfFF, FfTWTFTft FT 

ff ftY ftfT ^ fFYt FfTfrofY fY «ft Yrof % 
FW Y TOTtY Y YCTF F^f EY I I F$ fYYFF fF *ft 



4 


THE GAZETTE OF INDIA : EXTRAORDINARY 


&n£ % wntt tt st toP tr writ if rr- 

-V 

>irc^TT Trimf qfr k, ftm nlGhw i fl qir- 

jfrtffrr wj if Jf^cf f%Tt S’, ?WT ' T Hd*I ■R T T F W 

if $■ *tT 4rt£ tt '■tr rprr ^nff/T ttt % fim 
wfir S^TIR gtr, STFafTK TT fsPTT | I faTPT TT'iftm 
TT J?KT fTTTT %TT *Tf fT ifr TOTi TT, TTfTT 

if, 1991 if fatfFEW fi pti-t if TfTT 
tt fcrr wr «rr srR Rfe f^Ti irefcrr tt rtp; fit 
5TK mamr grift RTfeu i 

HI. SfTifR RPTfi if, fit rint STTT TTftrT WZ 
ww R|K ffr fi'+TR 5T?.fR % I I TVfTFT R WTO 
*ra?icrwr ir to ufi % win: tt to <rt if mr 
4 R % fat 7 RfiriT Wt, ariw HI'lO.+l % fafTOT <tfif 
% firr, mrirr mtiK tt fir vtitot totto tor 
% fan nffifirfriR frfir if wrim# vff fir k i ttotr 
TRK nrraf rit urfriw RTRRTriT if frown frirr k riR 
RR% RTfur w tot ron?r tt tuft | fwr 
: 3RT 3 PT fri^RT fRWR, TOffi ffifiRTpiy fRRF httt rr 
Riff firir Trim pir & fitr fi srofif rif ijwit fi 
fvp^ fir^RyTTr ^ f^TTr w ^T % fair irferr f^rr ^ 
| I W fi fit WTO it RWfir fri nif grfRTO RtRTT 
fr r<jr rotRTT I riri: prrf wro % srfri 
TOT % f<TO WRR fit RTR k, WT fitfRRT R faRT 
WTRT Rtf^R sk RTO TORRT R 5T5TRTT RTRT pf^tr | 
p„% RTRRfir if fro s#ttraf wr fsrfa % 

4'iVidH ?nfTT Ttrff 5pfff% r^iif f4rff vff 

frr? wt «f?r wr thJ we srrrwf %• ^tm' i m 
Trrrr fmfrr Tnprr ^ff fTrHRt Tff ifTmT wt 
•Rif 11 

n. -mim ^'t etr if Tiffir |q %ff ^ m 
| ?TR dT^frrr if pfvr-fTTlffcT TRTT g fw '4\ grfTT 
Wf TTTfWT WCJ HfTH TTfi.fr % ftp 
ffRfpr fTTT TTHTT Pf^r | CRT rrfdfRR TRTT 

fTTpTT *rff nroftr totrrtit % 31 - 3-1994 % 

TOlikT Tt irrfter if RftfTdT apf ^Fff RTffq ^RT 

fr WIT TfTfafyfT trfEtfdWi, 1951 Tff UPCT 8-W TT 

^URT ( 1 ) T T'-CTOT if RRRfRfr | I 

12 . rr^rffr if htr f?rTT tt # rttV tttitt 
TFT % RTR TRR TPIT ^ I 

(rf.iTR. ?m) 

RTPT % fjQR jRRfpr ?fR ?TE3RT, 

WTR fiRkR TTRffP 

Tf fTRft 

fTTfta 23 RPR, 1994 

I'P.R. 7 (60)/94—fa.-IIJ 
RTiTT+T, R^fR Rfpr 


[Part II—Sec, 3(ii)] 


MINISTRY OF LAW, JUSTICE AND 
COMPANY AFFAIRS 

(Legislative Department) 

. NOTIFICATION 
New Delhi, the 19th December, 1994 

S.O. 6(E).—The following Order made by the 
President is Published for general information : 

ORDER 

Whereas the election of Shri Subhash Desai 
(hereinafter referred to as the returned candidate) 
from 42-Goregoan Assembly Constituency of the 
general election held in Fcbruary-March, 1990, was 
set aside by the High Court of Bombay on 8-4-1991 
on the ground of commission by the returned can¬ 
didate of the corrupt practices under sections 
123(3), 123(3 )A, and 123(4) of the Representa- 
t'oji of the People Act, 1951 (hereinafter referred 
to as "the said Act"); 

Whereas an appeal was tiled by the returned 
candidate before the Supreme Court and that Court 
by an interim order dated 2-5-1991 granted stay 
of the High Court’s order on 8-4-1991; 

And whereas the Supreme Court dismissed the 
appeal on 31st March, 1994 upholding the order 
of the High Court setting aside the eleeion of 
Shiti Subhash Desai for having committed corrupt 
practices under section 123 (3A) and 123(4) of 
the said Act; 

And whereas the President has sought the 
opinion of the Election Commission in pursuance 
of sub-scction (3) of section 8A of the said Act, 
on the question whether the returned candidate 
shoul be disqualified under sub-section (1) of that 
section and if so, for what period; 

And whereas the Election Commission has given 
its opinion (vide Annexure) that the returned 
candidate should be disqualified for having commit¬ 
ted the corrupt practice mentioned above, for a 
period of six years to be reckoned from the 31st 
March, 1994, i.e. the date of the order of the 
Supreme Court; 

Now, therefore, I, Shanker Dayal Sharma, Presi¬ 
dent of India in exercise of the powers conferred 
on me under sub-section (3) of section 8A of the 
said Act, do hereby decide that the returned candi¬ 
date should be disqualified for a period of six years 
from 31st March, 1994. 

16th December, 1994. 


President of India 





USFUf : «WrSK*f 

- _.X- . -T-1-J- - TT . : ■ ■ ■■■-—: 
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ANNEXURE 

ELECTION COMMISSION OF INDIA 

BEFORE THE ELECTION COMMISSION 
OF INDIA 1 

Reference Case No. 3 (RPA) of 1994. 

(Reference from ihe President under Section 
8A of the Representation of the People, Act, 
1951). 

In re: Disqualification of Shri Subhash Desai, 
former Member of the Maharashtra 
Legislative Assembly. 


(c) publishing statements of fact, which 
were false, which he believed to be 
false and did not believe to be true, in 
relation to the personal character and 
conduct of the petitioner (Shri Sharad 
J. Rao) calculated to prejudice the 
prospects of the election of the peti¬ 
tioner. The offending statements were 
published as a news item in the issue 
dated 15-02-1990 of the Marathi 
daily ‘Samua' of which Shri Desai was 
the publisher and printer. The rele¬ 
vant part of the news item translated 
in English was as follows :— 


OPINION 

In this Reference from the President under Sec¬ 
tion 8A(3) of the Representation of the People 
Act, 1951 (hereinafter referred to as ‘1951-Act’), 
opinion of the Election Commission has been sought 
on the question whether Shri Subhash Desai, a 
former Member of the Legislative Assembly of 
the State of Maharashtra, should be disqualified 
and, if so, for what period under Section 8A(1) 
of the said Act. 

2. The relevant facts, briefly stated, are as 
followp :— 

(i) Shri Subhash Desai was elected to the 
Maharashtra Legislative Assembly from 
42-Goregoan Assembly Constituency 
at the general election held in February- 
March 1990. His election was challeng¬ 
ed by one of the rival candidates Shri 
Sharad J. Rao before the Bombay High 
Court in Election Petition No. 10 of 
1990. 

(ii) The Bombay High Court by its order 
dated 08-04-1991 declared the election 
of Shri Desai as void on the ground of 
commission of corrupt practices under 
Sections 123(3), 123(3A), and 123(4) 
of the 1951-Act. The court held that 
Shri Desai had committed the corrupt 
practices of — 

(a) mating appeal to the voters to vote 
in his favour, because he was a 
Hindu; 


“During the ceremony of Mabaprasad of 
Sankalpasiddhi Ganesh Temple at 
Motilal Nagar in Goregaon, the 
Janata Dal workers wearing green 
scarf created a mess by shouting 
‘Allah Ho Akbar’ repeatedly and 
indulged in incident gestures.... 

. The volunteers of 

Ganesh Mandir Trust, accompanied 
by the Shiv Sena and B.J.P. wor¬ 
kers, were distributing Maliaprasad. 
There were women workers of the 
Mahila Front also present at that 
time. At this moment the Janata 
Dal candidate Sharad Rao came 
there w ith his followers. The sup¬ 
porters accompanying him had tied 
green scarf around their heads. 
These workers came as if dancing 
in a fair, while the devotees of 
Ganesh were dining during the 
Mahaprasad ceremony. These de¬ 
votees were made to vacate high¬ 
way. 

’Allah Ho Akbar’ slogan shouting, 
these people came to this most disci¬ 
plined function of the Hindus 
capable of provoking an evil eye, 
repeatedly shouting ‘Allah Ho Ak¬ 
bar’ performing indecent dances in 
an ugly manner and left after creat¬ 
ing a pandemonium. It is understood 
that this Janata Dal gang also in¬ 
cluded a Muslim Goonda extemed 
from the Kurla Area.’’ 


(b) creating feeling of hatred between the 
different classes of electors on gorund 
of religion; and 


(iii) Shri Desai filed an appeal before the Sup¬ 
reme Court against the aforesaid order 
of the Bombay High Court declaring his 
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election as void. By its order dated 
02*05-1991, the Supreme Court, pend¬ 
ing disposal of the appeal, stayed the 
operation of the judgment of the High 
Court and also further proceedings un¬ 
der Section 8A of the 1951-Act. 

(>iv) By final its order dated 31st March, 

1994, the Supreme Court has dismissed 
the appeal of Shri Desai and has upheld 
the decision of the Bombay High Court 
declaring the election of Shri Desai as 
void. The Supreme Court had agreed 
with the findings of the High Court that 
on the materials on record the charge of 
corrupt practices under Section 123(3A) 
and 123(4) of the 1951-Act of pub¬ 
lishing a false statement of fact regarding 
personal conduct of the respondent (Shri 
Sharad J. Rao) and of creating feeling 
of hatred between different classes of 
citizens on the ground of religion by the 
publication of the above quoetd news 
item has been established. In view of 
this finding, the Supreme Court did not 
consider it necessary to examine as to 
whether corrupt practice under Section 
123(3) of making an appeal on the 
ground that he is Hindu had also been 
established. 

(v) Thus, by the said judgment of-the Sup¬ 
reme Court dated 31-03-1994, Shn 
Subhash Desai has been found guilty of 
corrupt practices under Section 123(3A) 
and 123(4) of the 1951-Act. On the 
case of Shri Desai being referred by the 
Secretary, Maharashtra Legislative As¬ 
sembly to the President in terms of Sec¬ 
tion 8A(1) of the 1951-Act, the mat¬ 
ter has been referred to the Election 
commission for its opinion under Sec¬ 
tion 8A(3) of the said Act, 

3. Before formulating and tendering its opinion, 
the Commission decided to afford Shri Desai an 
opportunity of being heard. Accordingly, he was 
heard on 23-11-1994 through his learned counsel 
SjShri Bal Krishna and Ram Krishna. He has also 
filed his written statement on 18-11-1994. 


EXTRAORDINARY [Part II—Sec. 3(ii)] 

4. In their oral submissions, the learned coun¬ 
sel for Shri Desai stated that the matters were 
not properly presented before the High Court and 
the Supreme Court and several shortcomings in 
the pleadings which had a material bearing on 
the final outcome of the election petition and 
election appeal were not adequately pointed out 
before those Courts. They conceded that they 
could not go behind the findings of the courts ; 
yet in an attempt to show that the corrupt practi¬ 
ces attributed to Shri Desai were not of a grave 
nature and that he acted bon-fide in the publica¬ 
tion of the offending news item in the newspaper 
“Samna” of which was only the publisher and 
printer and not the editor, the learned counsel 
virtually attempted, in a subtle manner, to reopen 
lhe case before the Commission. 

5. The Commission has consistently taken the 
view that the findings of the Courts cannot be 
questioned or assailed before the Commission in 
the proceedings under Section 8A of the 1951-Act 
ment over the findings of the High Courts or the 
as that would be tantamount to sitting in judg- 
Apex Court. The Commission cannot arrogate to 
itself the powers of the review of findings of the 
Courts in the election petitions and election 
appeals, while considering the question of dis¬ 
qualification arising out of such findings of the 
Courts, 

6. In the present proceedings, the Commission 
is called upon to tender its opinion only on two 
questions, namely, whether Shri Desai who has 
been found guilty of corrupt practices by the High 
Court and the Supreme Court (i) should be dis¬ 
qualified, and (ii) if so, for what period. Under 
the proviso to Section 8A(1) of the 1951-Act, 
such period cannot exceed six years from the date 
on which the order of the Court finding him guilty 
takes effect. In the present case such date will be 
31-03-1994, i.e., the date on which the Supreme 
Court gave its final decision and whereby its ear¬ 
lier interim order dated 02-05-1991 staying the 
operation of the High Court’s order dated 
08-04-1991, stood vacated. 

7. In a simliar proceeding under Section 8A of 
(lie 1951-Act relating to disqualification of Shri 
Gadakh Yashwant Rao Kankarrao (Reference 
case No. 1 (RPA) of 1994), the Commission in 
its opinion dated 16-05-1994 to the President ob¬ 
served ; 

‘ While considering the above questions, the 
Commission’s function is limited to look 
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into the nature and gravity of the cor¬ 
rupt practice committed and whether 
there is any extenuating and mitigating 
circumstance which may justify either 
the imposition of no disqualification at 
all, as one extreme, or the imposition of 
disqualification for a period lesser than 
the maximum period of six years as 
permissible under the proviso to section 
8(1) of 1151-Act.” 

8. In the present proceedings also, the Commis¬ 
sion has thus to see whether Shri Desai has been 
able to show any extenuating or mitigating circum¬ 
stance in his favour. 

9. The learned counsel for Shri Desai were not 
able to show any such mitigating or extenuating 
circumstance hi favour of Shri Desai. The submis¬ 
sion that Shri Desai acted bonafide in the publica¬ 
tion of the offending news item, which they ad¬ 
vanced as a mitigating circumstance, has been re¬ 
pelled by the Supreme Court itself while finding 
Shri Desai guilty of the commission of corrupt 
practice. The only other submission of the lear¬ 
ned Counsel was that Shri Desai had been vir¬ 
tually deprived of his seat in the Legislative Assem¬ 
bly since April 1991 and the disqualification if 
enforced should be minimum. 

10. The corrupt practices committed by Shri 
Desai in the present case are of very grave nature. 
He has not merely appealed to the voters to vote 
in his favour on the ground of his religion but has 
also acted in a manner calculated to create feelings 
of hatred between different classes of citizens on 
religious grounds. He has thereby played upon 
the religious sentiments of the voters and aroused 


their religious passions and fervours which blur 
their dispassionate judgment, rational thinking and 
right perceptions and they are motivated to vote 
for a candidate on considerations other than his 
merit. There cannot be two opinions that such 
pernicious practices which are highly dangerous 
and can threaten th every survival of our demo¬ 
cracy must be viewed with the utmost concern and 
put clown with a heavy hand. Persons indulging 
in such nefarious practices must be visited with 
the severest penalty permissible under the law as 
any leniency shown to them would mean compro¬ 
mising with these corrupt practices which sully the 
purity of elections. * 

11. Having regard to the above, I am of the 
opinion, and accordingly hold, that Shri Subhash 
Desai should be disqualified for having committed 
the corrupt practices mentioned above. Further, his 
disqualification should run for the maximum period 
of six years from the date of the order of the Sup¬ 
reme Court, namely. 31-03-1994, as provided un¬ 
der the proviso to sub-section (1) of Section 8A 
of the Representation of the People Act, 1951. 

12. The reference received from the President is 

hereby returned with my opinion to the above 
effect. ! 

T.N. SESHAN, 

CHIEF ELECTION COMMISSION OF INDIA 
AND CHAIRMAN ELECTION COMMISSION 

OF INDIA 

NEW DELHI 
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